
FLATHEAD JOINT BOARD OF CONTROL 
Special Meeting Minutes 

ST. IGNATIUS, MONTANA 
August 25, 2015 

PRESENT 
Flathead: Wayne Blevins, Richard Erb, Shane Orien, and Bruce White (Absent: Paul Guenzler) 

Jocko: Boone Cole, Dean Brockway 
Mission: Tim Orr, Gene Posivio, Jerry Laskody 
Member at Large: Ted Hein 

Consultant/Attorney: Bruce Fredrickson, Kristin Omvig 
Staff: Johanna Clark 
Project: Absent 

Executive Session CTO: 1:00 P.M. 

FJBC Meeting CTO: 2:16 P.M. 

Pledge of Allegiance was conducted. 

Review of Agenda/Minutes and approval of Budget/Warrants/Contracts. 

Commissioner Wayne Blevins questioned warrant payable to WWC engineering in the amount of 
$1550.75 and if listed payments would fully satisfy all billing statements. Commissioner Shane Orien 
recommended that the board and office staff research different Internet providers, in an effort to save 
public budgeted funds. Commissioner Jerry Laskody questioned the additional warrant issued for 
insurance and bond(s) in the amount of $816.00, stating concern for exceeding budget amount for fiscal 
year 2015. Chairman Boone Cole responded, the Jocko Irrigation District had not been covered for 
insurance/bond in previous years as to the current Board's knowledge and therefore had not been included 
in the budget. 

• Commissioner Shane Orien motioned to table approving budget/warrants until further agenda 
items had been addressed related to this subject matter had been reviewed and discussed. The 
motion was seconded by Commissioner Gene Posivio. Motion carried. 

Approval of July 21, 2015 minutes presented: 

Member at Large Ted Hein requested the July 21 minutes to be amended as follows: "Page 2, 
paragraph four, statement from Member at Large Ted Hein should have read, Money set aside in separate 
checking account, was for the sole purpose of additional pumping costs." Commissioner Jerry Laskody 
requested that the July 21 minutes to be amended as follows: "Page 2, paragraph two, should have read, 
all Bureau of Indian affairs projects." Chairman Boone Cole requested that the July 21 minutes to be 
amended as follows: "Commissioner Richard Erb is to be shown present with a timestamp at the time of 
attendance." 

• Commissioner Gene Posivio motioned to approve the July 21, 2015 minutes as amended. 
Commissioner Jerry Laskody seconded the motion. Motion carries. 
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Agenda item number one — Discussion on analyzing the CSKT — FJBC's water rights claims. 

Commissioner Erb stated that now that the CSKT has filed its water right claims with the Water 
Court, it would be possible to analyze the intersections between CSKT claims and FJBC project water 
claims. He proposed that the legal team prepare a term of reference  on how such an analysis could be 
conducted. 

Commissioner Shane Orien questioned the "cost vs. benefit" of such research. Commissioner 
Richard Erb responded that if the compact fails, the FJBC will be communicating with water court and 
the information from such research could prove valuable in defense of the project water right. 
Commissioner Bruce White stated that he expected such a task to require hundreds of man hours, as well 
as significant experience in order to get acceptable results. 

Chairman Boone Cole stated his agreement that such fmdings may prove important in the days to 
come. Member at Large, Ted Hein responded that in his opinion the current Board is placing the cart 
ahead of the horse. Commissioner Hein believes it is the responsibility of the Department of Natural 
Resources to adjudicate all water rights and therefore report on any conflict. Chairman Boone Cole 
questioned the legal team on their thoughts regarding Commissioner Erb's request. Attorney of Record, 
Kristin Omvig stated her support of gathering additional information and believes that it may benefit the 
Board. Commissioner Richard Erb questioned Chairman Cole as to whether a motion was needed. 
Chairman Boone Cole responded that the board is officially requesting the legal team to research the issue 
and present findings over the coming weeks as time allows, so no Motion is needed. Member at Large, 
Ted Hein asked for a vote by the Board. Commissioner Hein believes that the legal team may not have 
sufficient time for additional issues above and beyond the current tasks. 

• Commissioner Richard Erb motioned to instruct Rocky Mountains Law Partners, current 
legal team for the FJBC, to prepare a term of reference on how an analysis could be 
conducted on the intersections (conflicts) between CSKT water right claims and FJBC project 
water right claims. No second was received. 

Commissioner Shane Orien stated that it is his opinion such research should be the lowest priority of 
the legal team on behalf of the FJBC. Legal team advised that a hydrologist would perform the task 
requested if so approved by the Board. Commissioner Jerry Laskody questioned the significance and/or 
usefulness of such research, stating the CSKT tribe has already filed claims on "all" the water. 
Commissioner Richard Erb responded that there is a technical way in which an individual claims water. 
What is the quantity/justification for diversions at those points? Commissioner Jerry Laskody responded, 
the CSKT tribe has already filed claim to any water source the FJBC would file upon. Commissioner 
Richard Erb commented that the public would and is concerned about how the FJ BC claims will or have 
effected water delivered to individual properties. Commissioner Erb believes the findings from such 
research should be made public regarding quantity/diversion points. 

Commissioner Dean Brockway stated his agreements that legal counsel did not have additional time 
for such issues and in his opinion believed this request would be a waste of limited FJBC resources. 
Member at Large, Ted Hein, stated that such research would not be as simple as currently proposed. 

• Chairman Boone Cole renewed Commissioner Erb motion. No second was received. Motion died 
due to lack of second. 
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Agenda item number two: Budget Correction/Amendment 

Commissioner Shane Orien discussed the need to transfer budgeted funds within the 2015 fiscal 
budget, stating that attorney retainers have increased since approval of the original fiscal 2015 budget in 
January. Without motion, the board agreed to transfer $14,000 from budgeted Miscellaneous Expenses to 
Rocky Mountains Law Partners retainer. 

• Commissioner Shane Orien motioned to approve billing/budget and warrants with the mentioned 
amendments. Commissioner Wayne Blevins seconded the motion. Motion carries. 

Agenda item number three — Preliminary Audit Report Finding 

Executive Manager, Johanna Clark provided the Board and public with 2014 Fiscal Year Audit 
findings completed by Denning, Downey and Assoc. 

- Finding #1, incorrectly classifying public officials as independent contractors instead of 
employees of the district. (Responses were reviewed) 
Finding #2, internal controls over cash disbursements and related document management. 
(Responses were reviewed) 
Finding #3, payroll taxes and PERS accounting errors. Board responses to received 
findings were reviewed and discussed. (Responses were reviewed) 

• Commissioner Jerry Laskody moved to approve responses on behalf of the Mission Irrigation 
District. Motion was seconded by Commissioner Gene Posivio. Motion carries. 

• Commissioner Wayne Blevins motion to approve responses on behalf of the Flathead Irrigation 
District. Commissioner Shane Orien seconded the motion. Motion carries. 

Litigation Update: 

Attorney of Record, Kristin Omvig provided the board and public with an update on all current 
and pending litigation. On current CSKT matters, a Motion for Summary Judgment and/or written 
Discovery Requests will be submitted and legal team expects to have final court findings by January 
2016. 

The Turnover Lawsuit recent activity was discussed to include the approval of the State's Motion to 
Dismiss by the Federal Court. Board discussion took place on options for moving forward. 

• Member at Large, Ted Hein moved to appeal recent Federal Court action and proceed with 
administrative action. 

• Commissioner Richard Erb moved to amend said Motion to include, FJBC Board to appeal the 
Federal Court decision as well as seek a Stay for up to six months, the Stay would encourage 
negotiations with the Department of the Interior/BIA regarding transfer of the irrigation project 
before the next irrigation season. Amendment to Motion died due to lack of second. 

Commissioner Jerry Laskody stated his support of the current Motion by Member at Large Ted Hein 
stating that it appears to be the best course of action. Commissioner Richard Erb questioned legal counsel 
as to whether a stay and/or further negotiation would be considered. Legal counsel responded that from 
his discussions with the executive committee, negotiation is preferable. Bill Slack commented that Sally 
Jewell, Secretary of the Interior, must be willing to negotiate. Slack believes that the water court must rule 
that the individual has a water right to encourage further communication and/or negotiation. 
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Member at Large, Ted Hein requested that the Chairman and discussion and called a vote on his 
Motion. 

• Chairman Boone Cole reviewed the Motion for consideration. Commissioner Bruce White 
seconded the motion presented by Member at Large, Ted Hein. Vote was called. Motion carried 
9-1, Commissioner Richard Erb opposed. 

Agenda item: Project Report 

Member at large, Ted Hein questioned whether Flathead Irrigation Project Manager Pete Plant 
was in attendance or had been in contact with the Board. (Project Water report was provided to the 
Board.) Commissioner Hein requested that the FJBC send communication to the Irrigation Project 
requesting elevation flow, graphs, pumping bill, storage and weather trends. 

Commissioner Shane Orien provided an update to the public on recent operating and maintenance 
assessment increase requests from the Bureau of Indian Affairs. The FJBC, in its written comment to the 
Federal Register, communicated the county deadline for tax increases for fiscal year 2015. The parties 
reviewing all comments received have taken such information under advisement. 

Public comment: 

Commissioner Shane Orien reported on management and delivery issues within Valley View, 
Ronan Montana to include water diversion and failure of land owners to receive minimum quota. 
Commissioner Orien reported that his land parcel had been out of irrigation water since July 13, 2015. In 
recorded discussions with project personnel on August 12, 2015, the power bill for his parcel comparing 
2014 to 2015 was provided as evidence. Project personnel agreed that additional waters were due to 
Commissioner Orien's parcel but no additional water was provided after such date. Public commented 
that they believed this irrigation season to be a prime example of pre-implementation of the CSKT Water 
Compact. 

Randy Doty commented on land parcels containing less acreage, he had witnessed that have 
irrigated the entire season with no adherence to rotation or a drought management plan. Doty also 
commented on water diverted from F canal to Moeise. Wade Shepherd questioned Commissioner Richard 
Erb on the water quota on Ninepipe and Moeise, stating that Commissioner Erb should be knowledgeable 
about such issues. Commissioner Richard Erb responded that at this time he was unsure what current 
quota had been set by the Irrigation Project but he stated that for many years the Moiese quota has been 
set at 1.5af for all lands within Moiese in lieu of providing different extra duty water amounts to 
individual properties. Based on earlier studies, most lands in Moiese could qualify for double or triple 
duty water. 

John Swenson commented to Commissioner Shane Orien that the issue of project personnel 
failing to deliver water to his land parcels was an act of treason against the United States. Swenson stated 
the reduced income and/or ability to produce income is treason and that the individual irrigators have a 
right to enforce such violations if they chose to utilize it. 

Susan Lake commented that historically it has been a bad water year due to drought and 
inexperienced ditch riders, but to label such issues a conspiracy against the water users is inappropriate. 
John Dark (Flathead) commented that he had pictures of individual parties diverting water from 
appropriate land parcels and that through conversation with project personnel; it is his opinion that they 
(FIP) are allowing such actions to take place. Gary Grande commented that inappropriate comments by 
project personnel need to be recorded/filed in some fashion and that in his opinion, a judge would find 
recent events and statements interesting. Grande stressed the need for current record keeping of all issues, 
statements and events. 
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Commissioner Bruce White stated his agreement with the public's concern over what has been 
perceived as mismanagement. Chairman Boone Cole provided a historic recap of previous FJBC events 
that led to the CME no longer being a valid entity as well as the four (4) Commissioners that by pulling 
out of the FJBC brought the current board into its current position. Susan Lake responded that Chairman 
Boone Cole as well as others specifically requested the BIA to reassume the Flathead Irrigation Project by 
written correspondence. Lake believes that the Flathead Irrigation District failed to negotiate in an 
acceptable manner and that is why the Flathead Irrigation Project is no longer in local management. 

Commissioner Jerry Laskody commented that the public is growing more aware that the BIA is 
mismanaging the irrigation project. Commissioner Richard Erb commented that the Flathead Irrigation 
District made a major mistake in not agreeing to join with the Jocko and Mission districts and maintain 
the CME as proposed by the BIA. As a result the BIA retook control over project management. 

Commissioner Tim Orr responded that the BIA managed the Flathead Irrigation Project for a 
period of twenty (20) years and that poor management throughout that timeframe has left the structure in 
the poor repair it is currently. On believes that only portions of the transfer agreement were adhered to 
while the emergency takeover of the project was supposed to only be temporary; they violated the 
agreement once again by not following the terms of returning the irrigation project to the users upon 
reforming of the FJBC. John Dark commented that he believed the ditch riders to be innocent parties and 
that they are only doing what is clearly dictated by upper personnel. Commissioner Tim On responded 
that as a Board, they have requested meetings/negations and information for more than nine (9) months 
with no response by the BIA. It was not until the FJBC threatened litigation on behalf of the irrigators, 
that the Board received any communication. 

Frank, (Flathead) commented that recently he had discovered an adjacent land owner diverting 
his quota water and related power/pump to a separate land parcel without his permission. Law 
enforcement has been contacted and multiple complaints have been filed. Elaine Willman addressed the 
Board with observances and possible recommendations. Wade Shepard (Flathead) commented that this 
year's management issues and pre-implementation of the CSKT compact are only a small taste of what 
the land owners can expect in the coming years. Commissioner Shane Orien commented on a picture 
recorded showing a recently ticketing neighbor watering his mailbox for over a 24 hour time frame non-
stop. 

Commissioner Tim On stated that out of 131,000 acre feet of storage irrigation water, only 
88,000 was utilized this past season. On stated that irrigation pumps were initiated late in the season 
(June 15, 2015) and that the project main responsibility is to evenly distribute available waters to all 
irrigable land owners as per the CFR wordage. T. Swenson questioned the Board as to the illegal water 
usage by some parties. 

Commissioner Gene Posivio commented that he was aware a previous Commissioner was 
publicizing false and negative information. (The FJBC Board is "stupid" and they are trying to dissolve 
the current reservation.) Commissioner Posivio wanted such statements on the record as well as a 
response from the Board to the public stating that such topic had never been discussed. Michael Gale 
questioned the Board of a receipt had ever been provided showing the irrigation project was indeed paid 
in full. Attorney of Record, Kristin Omvig responded that a legal receipt was recorded in the Federal 
Register and that it is open to the public for review. Member at Large, Ted Hein questioned if the 
construction debt was in fact paid in full, where is his water certificate to his land parcel. Elaine Willman 
commented that the CSKT Water Compact could not be implemented while the FJBC was still in 
existence. She believes such reasoning is why various parties are doing everything within their power to 
destroy the last voice of the irrigators. Willman believes that the FJBC has nothing to offer the BIA that 
would encourage negotiations and that certain parties will continue to politically stack the deck against 
such efforts. 

Meeting was adjourned @ 4:30 p.m. 
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