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FLATHEAD JOINT BOARD OF CONTROL OF THE MISSION, JOCKO AND FLATHEAD IRRIGATION 

DISTRICT(S) 

Regular Meeting Minutes (Rescheduled)  

April 21, 2016 

______________________ 

Present:  

Jocko: Boone Cole, Dean Brockway (Absent: Loretta Adams)  

Mission: Tim Orr, Gene Posivio, Jerry Laskody 

Flathead: Wayne Blevins, Bruce White, Richard Erb, Paul Guenzler, Shane Orien 

Member at Large: Ted Hein 

Attorney of Record: Kristin Omvig 

Staff: Johanna Clark  

 

CTO: 1:05 p.m.  

- Attorney Larry Kogan attended the meeting by teleconference at the request of Member at 

Large Ted Hein.  

Pledge of Allegiance was conducted.  

Agenda Item #1 – Approval of Billing and Warrants. 

 Commissioner Wayne Blevins motioned to approve the budget and warrants as presented and 

was seconded by Commissioner Tim Orr.  

 Motion Carried. Unanimous 

Agenda Item #2 – March 2016 Meeting Minutes  

 Commissioner Wayne Blevins motioned to approve the March 2016 Meeting Minutes as 

written and was seconded by Commissioner Tim Orr.  

 Motion Carried. Unanimous. 

 

Agenda Item #3 – Project Turn-over Update 

Chairman Boone Cole welcomed Commissioner Tim Orr to provide an update on the recent 

negotiation meeting that took place in Seattle, Washington on April 12, 2016 with the DOI and the BIA. 

A 9th Circuit Court Mediator assisted in the meeting. (Attendees: Chairman Boone Cole, 

Chairman/Commissioner Tim Orr, Chairman/Commissioner Wayne Blevins and Commissioner Bruce 

White)  

Commissioner Tim Orr stated that discussions were fruitful and that the Plan of Operations 

provided by the FJBC was acceptable. Discussions will continue on the make-up/representation of the 

Board tasked with management of the project. Chairman Boone Cole commented that the BIA fully 

intended to turn over the FIP as soon as an appropriate agreement could be reached. The deadline for 

exchange of positions is June 1st, 2016. Chairman Cole felt as though the discussions were very 

encouraging. Commissioner Jerry Laskody questioned if discussions took place regarding the role of the 

FJBC with the management board. Chairman Boone Cole responded that they had not discussed the 
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matter at this time. Commissioner Shane Orien questioned if current negotiations had stayed further 

litigation at this time. Attorney of Record Kristin Omvig responded that an Order Staying Proceedings 

had been filed to allow negotiations to continue.  

Agenda Item #4 – By-Laws  

 Tabled until the FJBC By-law Committee could meet to discuss proposed changes. Chairman 

Boone Cole encouraged Commissioners to review during the interim.   

Agenda Item #5 – Election Issues and Update 

 Attorney of Record Kristin Omvig stated the irrigation districts are special districts under 

Montana Law. Lake County has chosen a different interpretation of the MCA 85-7-1710 – Qualification 

of Elector and nature of voting rights. There were a number of changed to Election Law in 2013, but no 

changes were made to this law in question. Lake County, this year, has taken the position that entities 

consisting of Trust, LLC, Corporation and Multi-Party Ownership with differing names must execute 

affidavits or proxies that designate that the individual/agent voting has the authority to do so. Under 

Montana Law, the Election Coordinator is responsible for the conduct of elections. There was no further 

notice to electors of the change in requirements. The FJBC and/or attorneys have learned over the past 

few weeks, the County determined not to mail out absentee ballots until designation requirements 

(executed affidavit) had been met and such action resulted in approximately 800 ballots not being 

mailed out to voting fee-land irrigators serviced by the FIP/FJBC.  

 Attorney Omvig stated that there is no authority under Montana Law to withhold absentee 

ballots under these circumstances or any other. Lake County officials have confirmed that the disputed 

ballots had not been mailed at the same time as the non-disputed ballots (individual property). It 

creates a significant problem due to Montana law requiring that all ballots be mailed to electors on the 

same day. (MCA 13-19-2072) further Ballots for Special Purpose Districts such as irrigation districts, have 

to mailed no sooner that 20 days and no later than 15 days before an election date. Doing the math, as 

of today’s date, we are less than 15 days from the scheduled date of election without ballots being 

mailed out. Montana Law allows the FJBC board to cancel an election for any reason specified by law 

and that elections must be performed during the school elections.  

 In discussions with County Civil Attorney Wally Congdon and it was agreed that the only solution 

was to cancel this election due to obvious Montana law violations. It physically impossible at this point 

to meet the standards of law and it is legal counsel’s opinion that this is the only option. Christopher C. 

questioned when the rescheduled election would take place.  Attorney Omvig responded that by law, 

the next election would only be able to take place the following year but that they are still looking into 

the matter. Chairman Boone Cole commented that Lake County officials were invited to attend the 

current FJBC meeting but that such invitation had been declined. In the past, they have just sent the 

ballots out, whoever signed the ballot was accepted as valid.  

 Executive Manager Johanna Clark stated that in 2015, ballots were withheld from land owners 

that resided out of State due to interpretation of law by then Civil Attorney for Lake County, Mark 

Russell. Those actions during the 2015 election were also disputed by the FJBC board for similar reasons. 

Lake County believes that enforcement of some Montana Laws have been lax historically and in an 

effort to not repeat 2015 error, the current interpretation has been enforced. The FJBC was contacted 
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during the 2016 district election cycle and insufficient time has been allowed to contact each and every 

owner of irrigated land parcels serviced by the FIP/FJBC. Chairman Boone Cole commented that emails, 

paid advertisements on social media and FJBC website updates have been utilized in an effort to spread 

the information as quickly as possible while officials continue to hold discussions. Chairman Cole stated 

that the larger problem is that Lake County failed to mail out over 800 ballots. Had the County chosen to 

not count the ballot or include the designation form within the ballot would have been cleaner.  

 Commissioner Richard Erb commented that he had been informed that the FJBC had been 

notified over a year ago (March 2015 by Mark Russell). Executive Manager Johanna Clark responded 

that the only contact received from Mark Russell concerned FJBC/Irrigation Districts financial 

filings/reports and she had no recollection nor record of any other correspondence related to this issue 

up until recent contact by Lake County Election Coordinator Kathie Newgard.  One February 26, 2016, 

Ms. Newgard requested finalized reports containing irrigators acreage for the Mission and Flathead 

Irrigation District along with a message that County Attorney Steve Eschenbacher was reviewing DRAFT 

affidavits. On March 14, 2016 Clark questioned if the Affidavits had been completed/submitted and if 

they were available for distribution. The FJBC did not receive the finalized affidavits approved by Lake 

County until March 25, 2016 by email from Ms. Kathie Newgard. The FJBC then began providing the 

forms to the public by numerous means once available.  

 Commissioner Jerry Laskody commented that this is a big change and the County should have 

provided a written notice of their intent long before the election cycle began to both the FJBC and the 

land owners effected. Member at Large Ted Hein commented that this issue effects some of the largest 

land owners in the project. Sheila V. commented that her land is in trust but she received her ballot 

without completing the required forms. Christopher C. requested that the board move forward with 

action. Wade Shepard questioned what the legal ramification to cancelling the election vs. letting it 

continue. Attorney Kristin Omvig responded that the Montana Election law violations were significant 

and that by not cancelling the election, it would place the FJBC in danger of future litigation from 

damaged party’s not allowed to vote.  

 Gary G. questioned whether a letter could be drafted to Lake County Commissioner, Election 

Office and County Attorney stating the public satisfaction and that the legal ramifications are great. This 

is coming from a manager of a trust that did not get a ballot. He stated that he will go after the County 

and the FJBC board since he did not get to vote this year. Chairman Boone Cole commented that in all 

his years on the board, each and every election has been complicated and full of errors. He has no 

understanding of why it has been so difficult for Lake County to administer the FJBC elections 

successfully. Ray S. questioned how many law suits would be filed if the Election is cancelled and if the 

Joint Board would be immune. Attorney Omvig states that the board has complied with the statutes and 

there would be risk of lawsuits if the Election is allowed to move forward.  

 Commissioner Richard Erb questioned legal counsel if the election could be rescheduled in June. 

Attorney Omvig stated that she did not believe that the statutes read that way due to the school 

election issue. There does not seem to be any other option. Giles commented that Lake County seemed 

to have made huge mistakes over the previous years. Commissioner Paul Guenzler commented that this 

falls on Lake County and not the FJBC.  
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 Commissioner Dean Brockway motioned to cancel the 2016 FJBC District Elections and was 

seconded by Commissioner Wayne Blevins.  

Member at Large Ted Hein questioned if it would be a better option to let Lake County cancel the 

election. Attorney Omvig responded that under Montana Law it would fall to the FJBC to cancel the 

election. Chairman Boone Cole stated that the FJBC should not pay Lake County for the current election. 

Member at Large Ted Hein stated that it was Lake County that violated the MCA not the FJBC and the 

liability should not fall to the FJBC. Ray S. stated his agreement with Commissioner Guenzler, the board 

cannot wait another year due to two rotation’s taking place at that time. Susan L. questioned that the 

board did not know last year that the out of state voters had not received their ballots or that Mark 

Russell was never in contact with the board about the voting issues.  

Commissioner Gene Posivio questioned the certified correspondence received from Mark Russell. 

Commissioner Wayne Blevins stated that he remembered receiving the correspondence. Executive 

Manager Johanna Clark stated that she could be incorrect about the timeline but that Mark Russell had 

been an asset to the FJBC in assisting in adherence the Montana State Law as it pertained to reporting 

that the previous boards had not completed. Multiple meetings had taken place to include 

Commissioner Shane Orien and Commissioner Jerry Laskody with Mark Russell and the County 

Commissioners, at no time was this issue brought up as a point of discussion. Clark stated that the FJBC 

had no knowledge of land owners not receiving ballots until they directly contact the FJBC to make 

complaints. Email/Telephonic conversations were then placed between entities to attempt to allow land 

owners to receive ballots and participate in the election in process. Chairman Boone Cole commented 

that it was not only out of state land owners that did not receive their ballot, there were many 

complaints from local owners that they had not received a ballot or that the one received showed 

incorrect acreage.  

Commissioner Jerry Laskody questioned who authorized not releasing the ballots. Executive 

Manager Johanna Clark responded that Civil County Attorney Wally Congdon shared the County 

integration of the MCA and guided the elections department on how to move forward. Clark stated that 

all attempts by the FJBC to obtain written correspondence from the County pertaining to this matter has 

been left unanswered. Roy V. recommended getting the information out to the public. Wade S. 

questioned the issue of upcoming lawsuits. Chairman Boone Cole stated that there will lawsuits either 

way, we either cancel this election or we disenfranchise a third of our electors and they will for sure sue. 

Chairman Cole stated that one in the public already stated that they intended to sue. Commissioner 

Richard Erb commented that the board needed to be very clear that it wants the election rescheduled 

and give a probable date, leaving the burden on the County. Attorney Omvig responded that the board 

may not have the authority to set a date and that only a judge would be able to do so.  

Commissioner Jerry Laskody stated that this board does not have the authority to set a date.  

Commissioner Shane Orien commented that the board was making the issue far more complicated than 

it was. Member at Large Ted Hein commented that Lake County needed to take responsibility and 

cancel the election themselves. A member of the public recommended that the County release all 

ballots now, today. Chairman Boone Cole stated that all probable solutions outside of cancelling the 

election would be illegal. There are just not a lot of option available to this board. Susan L. questioned if 

cancelling the election was a legal option. Bill S. commented that the board does not have the authority 

to direct the County election office, adding that he also has a trust in which he received his ballot for 
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land located in Mission Irrigation District and we did not receive the one the Flathead Irrigation District. 

In his discussions with Kathie Newgard, she stated that Executive Manager Johanna Clark must have 

sent differing information on regards to the parcels and Bill responded that he did not believe that 

Johanna Clark had anything to do with it since the information came from the Department of Revenue. 

The elections office apparently is trying to place the many complications upon the office of the FJBC.  

Susan L. commented that the FJBC submits information to the County telling them who can or 

cannot vote, they are in charge of the informational flow to various departments. The elections office 

has stated to Lake every year that working with the FJBC is unpleasant every year. Lake believes that the 

FJBC is not sending information that is in a format that is easy to work with. She does not support 

holding open seats for a year. Chairman Boone Cole agreed that acreage has always been an issue in 

previous elections. Executive Manager Johanna Clark responded that Lake is incorrect in her 

understanding. The Flathead Irrigation Project receives all updates to ownership of individual land 

parcels and Michelle Littleboy then assigns the irrigated acreage to each related change. All information 

utilized by the Flathead Irrigation Project is received directly from the Department of Revenue for each 

County and then Littleboy prepares reports that are in turn provided to the FJBC for amendment to 

taxing revenue if such action has been taken. The FJBC has no input on ownership or acreage outside of 

administrative fees/taxes.  This year the Lake County Election Coordinator received all reports from the 

Lake County Treasurer who in turn received her information directly from the Department of Revenue. 

Ms. Newgard had updated information that the FJBC or the FIP does not.  

Gary G. does not see the problem since the County is able to send a tax bill every year successfully. 

Why can the Lake County election office not be able to do the same? He has never had the problem with 

other land parcels he owns in other areas and he has been able to sign ballots related to those parcels. 

Bill S. recommended that the board appoint the open seats until this issue can be resolved. Member at 

Large Ted Hein asked for the Motion on the Table to be reread and then called for a vote. Commissioner 

Richard Erb asked if this issue could be tabled for a couple of weeks. He does not like that the FJBC has 

to take this action and that it would be more preferable to allow the courts to decide. Commissioner 

Jerry Laskody disagreed and recommended that the board take action. A member of the public stated 

that he needed to know today so that he could plan accordingly. Bill S. stated that he believed the FJBC 

was making a mistake cancelling the election.  

Chairman Boone Cole responded that the issue is far greater than speculation and that Executive 

Manager Johanna Clark has over 800 envelopes on her desk ready to go out with information contained. 

If we allow the election to move forward knowing that 1/3 of the voting population has been 

disenfranchised and could very well sue vs. cancelling the election at this point would be the better 

option. There is further liability to the board if we allow it to proceed knowing that there are specific 

violations to Montana Law. Attorney Kristin Omvig highly cautioned the board regarding consideration 

of allowing the current election to go forward. Commissioner Jerry Laskody stated his agreement with 

Attorney Omvig and due to events, it is out of our hands. Laskody does not believe that there is any legal 

reason to allow it to move forward. Commissioner Paul Guenzler questioned if Lake County is advising 

FJBC’s legal counsel that this election is illegal, why won’t Lake County take responsibility and cancel the 

election. Commissioner Bruce White stated that they are only the administrators for the election and 

they may not have any further authority than that. Attorney Omvig stated her agreement.  
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Commissioner Dean Brockway stated that the law has been broken and we as a board are aware of 

it. He states that there are no other options but to communicate our frustrations to Lake County and 

cancel the election. Frank questioned if Kathie Newgard would attend the meeting by phone. 

Christopher C. recommended that legal counsel look into the issue of school board special elections and 

see if the special election laws would relate to the FJBC.  

 Chairman Boone Cole called for a vote on the Motion presented by Commissioner Dean 

Brockway.  

 Motion Carried. Commissioner Richard Erb and Commissioner Paul Guenzler Against.  

Agenda Item #6 – Employment Contract for FJBC Employees  

Tabled until a later date.    

Agenda Item #7 – CITT Update 

Wade Shepard provided a CITT meeting update. 

Meeting was Adjourned at 4:25 p.m. 


